The Tampakan Copper-Gold Project and human rights violations in the South Cotabato, Philippines1

The Tampakan Copper-Gold Project is reportedly the 7th largest undeveloped copper mine in the world2,
and when operational, will be one of the largest copper-gold mine in Souteast Asia. Owned by GlencoreXstrata, with Australian company Indophil holding a minority stake, the mine is operated by a local
subsidiary, Sagittarius Mines, Inc. (SMI). The final mine area is estimated at around 10,000 hectares
(has.) covering the boundaries of four provinces (South Cotabato, Sarangani, Davao del Sur and Sultan
Kudarat), mostly forests and a substantial portion under the ancestral domains of indigenous peoples –
the Bla’ans. The open pit would reach an extent of 500 has. and a depth of 785 meters while the topsoil
stockpile would cover an area of 5 has. and the pit ore stockpile 49 has. The company's Environmental
Impact Assessment3 estimated that 5,000 people will be directly affected, most of these indigenous
peoples, and will require re-settlement. The mining project will directly impact five watersheds, around
4,000 hectares of old-growth forest and five ancestral domains of indigenous peoples.
Two separate reports in 20074 and 20085 cited the concerns of local stakeholders that the planned
mining operation would lead to the pollution of the nearby downstream Lake Buluan and upstream
Liguasan Marsh, damaging farmlands and fisheries and seriously impacting the food source for the wider
Muslim and indigenous populations while destroying their livelihoods. This eventuality could lead to
major social unrest. The 2008 report recommended that mining in the area should be banned,
considering the risk of pollution, erosion, siltation, and continuing devastating flash floods and
landslides. The potential huge negative impact on food security, seismic geohazard and presence of
armed conflicts were also cited. In both reports, the absence of free, prior and informed consent (FPIC)
from the Bla’an people was considered a major issue as the basis for opposition, where FPIC is a legal
requirement under the Indigenous Peoples Rights Act (IPRA).
The story of human rights violations in the Tampakan mining project started since the entry of Western
Mining Corporation (WMC) which got the original mining contract for Tampakan in 1995, in partnership
with the locally-owned Tampakan Group of Companies (TGC)6. Since 1997, WMC has faced challenges
with its operations starting with a Supreme Court case. In 2007, Xstrata has been attempting to start
the project and the systematic human rights violations have included displacement, lack of
consultation, misinformation, threats and harassment and the failure to secure free, prior and informed
consent (FPIC) from the Bla’an people. These were documented in a report submitted to the UN Special
Rapporteur on Indigenous Peoples in 2002.7 Also, in April 2012, a Fact-Finding Mission conducted by the
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Tampakan Forum8 established that: 1) Xstrata/SMI 9clearly violated the Philippine government’s order to
refrain from conducting any development activity in the project area while its application for an
environmental clearance was still being appealed; 2) heightened presence of military and security forces
in the area could be linked to the growing opposition of the Bla’an people against the mining project; 3)
human rights violations were committed by the mining company when its road widening project
destroyed crops and farms and houses were burned; 4) at least four incidents of harassment
perpetuated by police and military were documented in the first quarter of 2012; 5) freedom of
movement was violated when the military imposed a curfew in December 2011, and the military
presence had instilled a fear among Bla’ans of venturing into the forest to gather food and other needs,
as well as the prohibition of constructing huts or abodes10; 6) violation and disruption of cultural
practices and religious beliefs.11
At least three incidents of extra-judicial killings are directly linked to the mining project. In August 2012,
Juvy Capion and her two sons were killed by what military operatives described as an “armed
encounter”, but evidence points to it being the murder of unarmed civilians. In January 2013, Kitari
Capion was killed by elements of a para-military group, on his way back home while riding a motorcycle.
In October 2013, the highest-ranking elder/leader among the Bla’ans, Anting Freay, was killed by
military elements, again invoking a “military encounter”. All the victims are families and relatives of
Daguil Capion, the Bla’an chief tasked to implement the defense of the ancestral lands, particularly
against the entry of the Tampakan mining project. Daguil Capion has been wrongfully tagged as a
communist insurgent by the military. The labeling of Bla’an community rights defenders as “insurgents”
and “bandits” or criminals is a way of the State to justify their arrests and attacks against the
community.

In June 2013, an independent Human Rights Impacts Assessment (HRIA)12 reported five major
predicaments regarding the Tampakan mining project: 1. incoherent information and lack of meaningful
participation of the peoples concerned; 2. dependency of basic services on the future of the project; 3.
imbalanced power relationship between SMI and affected communities; 4. insufficiency of established
grievance mechanisms; and 5. accumulating grievances and triggers of violent conflict. The report also
outlined the significant impacts of the mining project on human rights; linked the volatile peace and
high-risk security situation to the mining project; observed the high-level of marginalization and
discrimination against indigenous peoples; and noted the government failure to meet human rights
duties.
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These cases of harassment and killings have resulted to legal complaints and the filing of cases at the
Commission on Human Rights of the Philippines, the local courts and military tribunals. In all cases,
military elements of Task Force KITACO were accused by survivors and witnesses as perpetrators. Task
Force KITACO is a composite group of police, military and civilian defense forces (para-military group)
and was set up as an “Investment Defense Force” (IDF), whose main mission is to protect the mining
project. Subsequent Congressional Investigations in the Tampakan case revealed that SMI was funding
the operations and maintenance of Task Force KITACO.13
The Commission on Human Rights of the Philippines (CHRP) has done at least two high-level
investigations and dialogues that have indirectly resulted in a temporary “re-positioning” of military
personnel in the area.14This re-positioning, however, has not eliminated the fear and restriction of
movements among the Bla’ans within their territories. And last February 2014, a military intrusion in the
area resulted in an exchange of gunfire between the indigenous peoples and the military. No final
resolution on the human rights violations have been issued by the CHRP in any of the mentioned cases.
A court-martial against the military personnel involved in the Capion massacre last August 2012 is slowly
plodding on, with minimal participation of civil society organizations, as well as the community victims
and survivors.

In December 2013, a conference of indigenous peoples produced a resolution against the Tampakan
mining project, with more than 1,800 signatures and thumbprints of the Bla’ans, proving that there is
widespread resistance against the project. 15
Aside from the Bla’an people, opposition to the mining project includes the local irrigators associations
(farmers) and the National Agriculture and Fisheries Council (NAFC), the major multistakeholder
mechanism of the Department of Agriculture.
To date, the impunity of Glencore-Xstrata/SMI is characterized by: i) its insistence to continue the
negotiations with the affected Bla’an communities on the proposed re-settlement, facilitated by the
NCIP16 program despite the legal opposition of the affected Bla’ans; ii) the purposive effort to divide the
Bla’an people with the bribery of scholarships and social development projects; and most recently and
installing “illegitimate” indigenous peoples leaders and undermining the customary and traditional
leaders; iii) its misleading public pronouncements that its security procedures in hiring para-military
groups and Task Force KITACO were all above-board; iv) the MICC awarded Glencore-Xstrata an
environmental award, despite its many violations; (v) the apparent need of Glencore-Xstrata/SMI for
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increased security is the major reason why a total military pullout in the area has not been implemented
by the Philippine government.
The Philippine government attempted to institute policy reforms in the mining industry via Executive
Order 79, issued last August 2012. There was an apparent intent to address the grievances of
communities to be affected by the Tampakan mining project, but to date it has not been realized. And
the provisions of the Executive Order have not been applied so far.17
The mining company has failed to fully implement the provisions of the Environmental Clearance
Certificate (ECC) issued by the Environment Management Bureau of the DENR18.19Meanwhile, the local
NCIP offices are facilitating the continued development activities of Glencore-Xstrata, specifically the
negotiations for the re-settlement of the Bla’ans without their free, prior and informed consent, a move
that is directly violating one of the conditions of the ECC.

A further issue is that the local government has effectively legislated against the project via an
ordinance called the Provincial Environment Code, which has a provision that bans open-pit mining in
the province of South Cotabato. The Department of Interior and Local Government (DILG) and the
Department of Justice (DOJ) issued a letter last Sept. 18, 2012 to the Provincial Government of South
Cotabato, instructing them to review and revoke the existing local ordinance that bans open pit mining.
This move by the executive branch is a direct attack on the autonomy of local governments, a policy
embedded in the Philippine Constitution and the Local Government Code of 1991 (RA 7160)
It must be noted that these cases of human rights violations and the marginalization of the rural poor in
mining-affected communities are a result of the continuing implementation of the flawed Philippine
Mining Act of 1995 (RA 7962). Designed to liberalize the Philippine mining industry by encouraging
increased foreign investments and facilitate the smoother entry and operation of foreign transnational
corporations (TNCs), this mining law is in direct conflict with other national laws.20
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As of May 2014, the Tampakan project is officially on “down-scaled status”, after implementing an 80%
reduction in its programmed funds and staffing for 2014. It is not suspended or abandoned.
Glencore/Xstrata has indicated that they are pushing their targets for commercial operations in 2019.
They have also committed to pursue completion of all their regulatory requirements, including securing
consents from indigenous peoples and working on the local ban on open-pit mining.21
.
The Philippines prides itself in being a first-mover and champion of some of the most progressive
domestic laws and policies on the environment, human rights, sustainable development and indigenous
people. However, the genuine and effective implementation of these progressive laws is lacking. On the
one hand, SMI publicly declares their commitment to human rights22, publicize their corporate social
responsibility activities, and often cites the environmental awards given to them by the Philippine
government. But the reality of the case shows that that a giant TNC like Glencore-Xstrata can violate
national and local laws, and commit human rights violations, with complete impunity. This is why, in
case of failure at the national level, a recurring mechanism based on binding norms is needed at the
international level. The current modes and mechanisms of soft laws or voluntary guidelines are
inadequate to address human rights issues and concerns in the extractive industries in general.
Such legally-binding norms should in particular include provisions ensuring that TNCs are not allowed to
take advantage of State armed or security forces or hire private militia and extractive activities are not
allowed in areas of conflict. It should also include provisions on the extra-territorial obligations of States
regarding human rights violations committed in other countries by TNCs having their headquarters
within their territories as well as on the need for TNCs to respect and comply with domestic policies and
national laws. The international instrument should also provide for a complaint and enforcement
mechanism as well as a mechanism to monitor, analyze and research TNCs activities and their impacts o
human rights.
The Europe-Third World Center (CETIM) calls on the government of the Phillippines to ensure a
demilitarization of the ancestral domains and the surrounds of the mining area; to issue a certification
from the National Commission on Indigenous Peoples (NCIP) that no further steps will be undertaken
regarding Free prior and informed consent process, in respect to the petition of the Bla’an people23; to
provide for a resolution of the cases and complaints filed at the Commission on Human Rights of the
Philippines; to respect the local autonomy of the Province of South Cotabato, in accordance with the
Provincial Environment Code; to conduct a high-level Peace Dialogue with the Bla’an people to deescalate the conflict situation in the area; and to revoke the Environmental Clearance Certificate given
the lack of social acceptability
The CETIM also request the Special Rapporteur on the Rights of Indigenous Peoples, the Special
Rapporteur on Extrajudicial, Summary or Arbitrary Executions and the Independent Expert on Human
Rights and the Environment to closely monitor this case and realize a visit to the country.
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The CETIM also calls on the Human Rights Council to create an intergovernmental working group with
the mandate of developing an instrument to control TNCS and their impacts on human rights, and
provide access to justice for the victims of their activities.
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